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I. The Court Properly Decided That the 
Lawsuit Constituted an Action in Con- 
tract CoO Biforce the Terme of the Fire 
Insurance Policy and that the Failure 
of the Insured to Bring an Action With- 
in the One Year Limitation Provision 
Barred any Recovery in this Action. 


ie ne Conturace Limitavion -rovision in 
the Fire Insurance Policy Governs 
ACClOmwsstn Contracre or Tort 


III. Under the Alaska Law the Plaintiff's 
Complaint Filed February 8, 1965 was a 
Nullity and of no Legal Effect, and the 


Coury Properly Found that the Contractual 


Limitations were Therefore Enforceable 
Against the Complaint Filed on ieee 
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BRige OF JOP PE Lis 
if 
JURISDICTION AND FLEADINGS 

This suit was originally commenced in the Superior 
Momrt, state of Alaska, Fourth Judicial District, at Fairbanks, 
Alaska, by the Appellant, Barrow Develonvment Companv, Inc., 
against the Apneliee, The Fulton Insurance Company. (R. 3- 
meolm the Superior Court of the State of Alaska the suit 
Was designated as Civil Suit No. 67-24. (R. 12) Thereafter, 
fam accordance with the provisions of 8 Wat tad. $1332 
and 1441, the Appellee removed the case to the United States 
meer ict Court for the District of Alaska at Anchorage, Alaska, 
and the case was thereafter designated as Civil Suit No. A- 
17-67. (R. 1-2,18) This removal was based unon the undisputed 
fact that there was diversity of citizenshiv between the Avvel- 
lant and the Appellee and that the amount in S@mcroversy was 


in excess of $10,000.00 exclusive of cost and interest. (R. Aaa) 
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BRIEF OF SSPPELEBE 
iL 
JURISDICTION AND PLEADINGS 

This suit was originally commenced in the Superior 
meer. otave Of Alaska, Fourth Judicial District, at Fairbanks, 
Alaska, by the Apvellant, Barrow Develooment Companv, Inc., 
against the Apnellee, The Fulton Insurance Comnany. (R. 3- 
fo in the Superior Court of the State of Alaska the suit 
was designated as Civil Suit No. 67-24. (R. 12) Thereafter, 
ee in accordance with the provisions of ?i' ©.8.C.4A. $1332 
and 1441, the Appellee removed the case to the United States 
Bastrict Court for the District of Alaska at Anchorage, Alaska, 
and the case was thereafter designated as Civil Suit No. A- 
17-67. (R. 1-2,18) This removal was based unon the undisputed 
fact that there was diversity of citizenshiv between the Anpel- 
lant and the Appellee and that the amount in controversy was 


m@mencesc Of $10,000.00 exclusive of cost and interest. (R. 2,6) 
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On June 16, 1967 The Fulton Insurance Company filed 
a Motion for Summary Judgment in the United States District 
Sours, District of Alaska. {(R. 20) On January 18, 1968 the 
District Court granted the Fulton Insurance Company's Motion 
for Summary Judgment and entered its judgment with Findings 
@e fact and Conclusions of Law accordingly. (R. 360-362) 
mige Appellant, Barrow Development Company, Inc., filed a Notice 
of Appeal from the judgment entered bv the District Court. 
@. 363) This is a direct appeal from a final decision of 
the United States District Court and this court has juris- 


Menoon pursuant to 26 U.S.C.A. $1291 and 28 U.sS.C.A. §1294(1). 
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STATEMENT OF CASE 

ine Barrow Development Company purchased a Sstan-— 
Gard provisional form fire insurance policy, No. 1FP 343209 
from The Fulton Insurance Company on August 28, 1964, with 
wolecy limits of $50,000.00. (R. 24-31) This fire insur- 
ance policy pertained solely to inventory of goods, wares 
and merchandise on stock in the insured's premises. (R. 29) 

On December 14, 1964 whatever inventory was on hand 
at the insured's premises at Barrow, Alaska was destroyed. 
(R. 4) A lawsuit was filed in the Superior Court, Fourth 
Mmditcial District, State of Alaska, on January 17, 1967. (R. 
4-7) 

The Fulton Insurance Company filed a Petition for 
fmemoval to the United States District Court for the District 
of Alaska. (R. 1-2) An answer to the complaint was filed 
mime United States District Court on January 31, 1967. (R. 
14-16) 

Tres sulton Insurance Company filed a Motion for 
Summary Judgment based solely on its sixth affirmative defense 
feeplead in its answer. (R. 16,20-21) In opposition to the 
Motion for Summary Judgment the Barrow Development Company, 
Inc., asserted that it had filed a complaint on February 8, 
1965 in the Superior Court for the Third Judicial D¥Str ie... 
State of Alaska, Cause No. 65-181 B and that this action was 


Ssmassed Without prejudice on June 13, 1967. (R. 37-41) 
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The Motion for Summary Judgment was scheduled to 
be heard on September 8, 1967. (R. 56) The Apnellant made 
a Motion for Continuance» on Biletist 29, O67. (Re 57-61) 

The motion to continue was denied, however, the appellant 

was given leave to file an affidavit and supplemental memo- 
Homan SUPPOrtane Bs positions in this wavter and the Appel— 
lee was allowed an additional week after service of the afore- 
mentioned to file a supplemental reply. (R. 73) 

The Barrow Development Company, Inc., filed a 
supplemental memorandum in onnosition to the Motion for Summary 
Judgment on September 22, 1967. (R. 77-79) On October 2, 
1967 The Fulton Insurance Company filed its supplemental reply 
Memorandum with exhibits. (R. 61-137) On Setober 5, 1967 
Appellant's counsel filed an affidavit with exhibits attached. 
(R. 140-356) On October 10, 1967 Apnellee's counsel filed 
ei OlbmeCTLON LO Came arfidavit and GCxnibits on the crounds 
that this was not proper or allowed under the Rules of Pro- 
@ednre Vand furthermore that the Gxhibits were not relevant 
or material to the issue raised in the Motion for Summary 
Judgment or supplemental briefs filed by the parties for 
determination thereof. (R. 357) Appellant's counsel has 
inereoperly included in his statement of facts on this appeal 
matters shown in the record from pages 140 through 356 which 
are not relevant, competent or material to the issue raised 
in the Motion for Summary Judgment nor are they related to 


mie specifications of error set forth in Appellant's brief 
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on page 8. Appellee's counsel controverts the emnloyment 
or usage of the matters embodied in the record pages 140- 
356 as constituting facts which pertain to the issues pre- 
sented in this apveal. Apnellee's counsel further states 
that the matters referred in the record vages 140-356 do not 
fully and accurately portray all the matters that were material 
or relevant to the prozeedings involved in and decided by the 
Superior Court in action No. 65-181 B. 

pe Uiteerret Col ue conced tThesMovion for Summary 
mudsinent and entered its Pindings of Fact and Conclusions 


eee baw on January 18, 1968. (R. 360-362) 
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IACI 
SUMMARY OF ARGUMENT 
ARGUMENT NO. 1 

The Appellant attempts to circumvent the one-year 
Gemeract Jimitation specified in the fire insurance policy 
eae aiming that this Suit sowimds im tort rather than contract. 
Pmoemcoracte actlen is not comvertible to a wert action by simply 
alleging such or employing words which constitute a conclusion 
and do not allege facts supporting a tort cause of action. The 
rights, duties and obligations of the parties are expressly 
Provided for in the provisions of the fire insurance policy. 
mae very existence and creation of these rights, duties and ob- 
ieavions arise solely by virtue of the fire insurance policy 
and not by a duty imposed by law. The insured, not the adjuster, 
was obligated to establish the reasonable value of the goods 
lost by fire as expressly required under the terms of the fire 
insurance policy. Therefore, this contract cause of action was 
Perred under the one-year suit limitation provision. 

(infra 8-13) 
ARGUMENT NO. 2 

Contract and tort actions can both be subject to a 
contractual time limitation provision. The one-year time limi- 
tation provision under the fire policy involved herein pertains 
mmetbiner 2 Contract Or tert action. The Alaska Statute A.S. 
21.25.030 adopted the 1943 New York standard fire insurance 


policy and the case law indicates that any cause of action 


re 


maereon commences to rum from the date of the fire loss which 
was December 14, 1964. The complaint in this action dated 
January 17, 1967 would be barred under the two-year Statute 
fm “inigatrions even if no Suit limitation provision had been 
pmwovided for in the fire policy. (infra 14-18) 
ARGUMENT NO. 3 

The Barrow Development Company had no right to 
bring a cause of action under the Alaska law when a complaint 
was filed in the Superior Court on February 8, 1965 because 
me had not filed its ammual report or paid its taxes last 
due. This complaint was a nullity and of no legal effect 
emda did not constitute @ vabad cause of action. The Alaska 
Statute A.S. 09.10.2400 therefore was not applicable under 
mpmese circumstances. A contractual limitation provision 
under the fire insurance pnolicy cannot be avoided by attempt- 
ing to show that another action had been brought within the 
limitation provision and this would be particularly true when 
Mme Other cause of action was void in its inception. 
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IV 
ARGUMENT 
li 


THE COURTS VOR RLY DECIDED THAT TH 
LAWSUIT CONSTITUTED AN ACTION IN CON- 
TRACT TOSBMEORCE THE Thais Of THE y FIRE 
INSURANCE POLICY AND THAT THE FAILURE 
OF TRE TNSURED FO" BRING AN ACTION WitTH— 
TN THE ONE YAR GIMITATION PROVISION 
BARKED ANY RECOVERY IN THIS ACTRON 


ime complaint in thatseaction “al leees@asmhol lows: 
PARAGRAPH II 


Tet Sn er about December 24 «1964, time plaine 
tiff was the owner of a certain fire insurance 
polley Wn Hts Gmventory in ATs butildine at 
Barrow, Alaska. Said policy having been issued 
be Defendant wand having the™ policy number of 
s43g209% (Re 4) 


PARAGRAPH IV 


That Plaintiff notified Defendant of its loss 
under the terms of the aforementioned policy 
ame Detendamt Wridertook, thraugh ite azent, 
General Adjustment Bureau, the adjustment of 
Une LO@sscaused CoO Plaintadir by the fine. 

Chen on 


PARAGRAPH V 


That Defendant's policy aLOremenitdened is in 
time sume Of 950,000.00, (Ry. 5) 


PARAGRAPH VIII 
That Plaintiff was informed of Defendant's 
oad eu Ompa velo ft anything under its 
Pomc Stor iainiwegn  s loss on or about 
January 25, 1965 by Defendant and its agents. 
Cie: 5) 
MiPcetlen=ror Oresehn or a promise set forth in a 


contract is ex contractu but an action arising from the breach 


of a duty growing out of a contract is ex delicto. Peterson 
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vs. Sherman, 157 P.2d 863, 866 (Calif. 1945). The nonfeasance 
or failure to perform a contract affords no basis for a tort 
action which must show a breach of duty arising out of a con- 
tract to have been imposed by law and not by the contract 
meseif. sutker vs. Pennsylvania Insurance Company, 155 S.E.2d 
mow (Ga. 1967)° 

Under the express terms of the insurance policy 
involved herein, lines 90 through l2e are apvropriate: 


Reguirements wvcase losis oOcelrs. ie imsured 
should give immediate written notice to this 
compamy of any Foss, protect thes proverty from 
further damage, forthwith separate the damaged 
and undamaged personal property, put it in the 
best possible order, furnish a complete inven- 
tory of the destroyed, damaged and undamaged 
Preperty, showing in detail gmantaties, cost , 
actual cash value and amownt of loss claim:... 
the insured, as often as may be reasonably re- 
quired, shall exhibit to any person designated 

by this company all that remains of any property 
herein described,...and, as often as may be 
reasonably required, shall produce for examina- 
Citoneall books OF ee count, bilis, “invoices and 
Ouner vemechers, or certaried copies thereor sf 
originals be lostatsuch reasonable time and place 
as may be designated by this company or its 
Pepresentatvive, and shall permit extracts and 
copies thereof to be made. (R. 25) 


The policy language quoted above makes it abundantly clear 
that the insured, not the adjuster, was obligated to furnish 
to the insurer a complete inventory list of the vroperty 
destroyed or if none were available to obtain books of ac- 
Bou, Bills, invoices, etc., from its accountant or the 
merchandise suppliers and furnish these records to the in- 


Suicer for yerification of its claim for the value of the 


inventory destroyed by the fire. The adjuster's function 


as the insurer's representative was to receive this informa- 
tion which the insured was obligated to furnish and to trans- 
mit the same with a proof of loss statement to the insurer 
for 1ts rejection or acceptance. 

As the Court in Otto vs. Imperial Casualty & Indem- 
micy Company, 277 Feed 689 (CsA.A. 8th Cir. 1960), stated in 
lanfuare appropriate to this action at page 893: 


No harm independent of the contract is as- 
Served.  —fhis is met a Situation where the 
"tailor" has damaged the garment, but rather 
one where he has merely defaulted on his ob- 
iieeaCion to repair i. 


iis Court citing and quoting Grom the Missouri case, Kohnile 
me. Paxbons 130 SW. 15> 259°( Mow 1996), continwed» as follows: 


A tort is @ wrome to amether in his rights 
created by law or existence and consequences 
ot areola tiom CSuagimeusied by COnumeacts., but 
it Cammoc be based Upon the Contract itselr, 
or stated differently a duty imposed upon a 
landlord to make repairs does not arise out 
of une relation cmeaved by the contract, but 
rests upon an express stinulation in the con- 
wracu. Belinea admin, aceumed iby the contract, 
1Gs bDri@ach Coes Mol COMmsStitutre a tort. 


In the cases at bar, the petitions sound in 
wort, bul theysde mot diselose such active 
negligence indevendent of a contract as will 
qiooCOrUMan AcuVemmNo’ sGllS Character, In view 
Mieke tore, Cl Ctic=sotrone LCrend Of aAULNOriI Ty 
Iimgzine Me ment of action in such Cases 

to SuItS for breach of the contract, we feel 
impelled to hold that the plaintiffs had mis- 
taken their remedy. 


The Appellant in paragraph VI of the complaint alleges negli- 
fenmecewoW tie aa juster'’S pars fer failure to establish the 
reasonable value of the goods lost by the insured which the 


contract provisions expressly state will be the obligation 
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oe cone appellanv.  Uieaemiuster or representative of the insurer 
is authorized under the contract language to inspect and re- 
Benve books or reports submitted by the inswrer with the proof 
of loss statement together with any bills or invoices which 
would be transmitted to the insurer. The relationship between 
the insured and adjuster as well as the establishment of the 
reasonable value of the goods lost is based upon the express 
provisions of the insurance contract and not upon any duty 
imposed by law or active negligence independent of the con- 
eaet itself. (R. 25) 

Next, the insured employs the terms malicious, will- 
mes reckless and intentional in the complaint im paragraphs 
VII, IX, X and XI. (R. 43-44) The insured also refers to 
the Alaska Statute A.S. 21.10.060 in paragraph IX of the complai 
with specific reference to the insurance pvolicy involved here- 
mis (R. 44) 

In tine Case of Moffett vse Kansas City Fire & Marine 
Insurance Company, 244 P.2d 228 (Kan. 1952) there was an action 
on a fire policy. The insured refused to pay the amount claimed 
under the policy and the plaintiff alleged punitive damages 
in connection with his suit. The language of the Supreme 
Court of Kansas is appropriate to the instant case as set 
TOormewma in 16S opiwdon on page 233: 

The petition alleges no facts disclosing appnel- 

lant willfully, wantonly, maliciously refused 

to pay the insurance. We have often said the 


use of such descriptive words, standing alone, 
is not a substitute for essential allegations 
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disclosing wanton and maliciows conduct, 

and constitutes a mere conclusion by the 

pleader. 

Mere refusal to pay insurance cannot constitute 

wanton and malicious conduct when as here an 

actual controversy exists with respect to lia- 

bility Om vnewpolicy. 

The insured alleged in paragraph IX (R. 6) a vio- 
lemon of the Alaska Statute A.S. 21.10.060, which provides: 

The department may refuse, suspend or revoke 

a certificate of authority after notice and 

neering for any of thee followdng Causes:... 

(3) compelling a claimant to accept less than 

the amount due under the policy or compelling 

a claiment tO sue “It to obvain full payment 

Of a Cleans... 
The statute has no relevance to a contract or tort action be- 
tween the insured and insurer since the express language of 
the statute concerns itself with the powers of the Depart- 
ment of Commerce over "foreign corporations" and has no rele- 
vance to civil suits between the insurer and the insured. 

Furthermore, the great weight of authority holds 
that punitive damages are not available in an action for breach 
merconuract. Brown vs. Coamse. 253 F.2d 36 (D.C. Cir. 1958). 

ie pope llent civeswiume case of Crisei vs. Security 
Insurance Company of New Haven, Connecticut, 426 P.2d 123 
Wal. 1967), in sWUpport of its contention that this action 
peumads in tort rather than in contract. The Criseci case is 
a tort action. The bald statement by the Appellant that its 


Pee ations constitute a tort action is not established by 


eitane the Criisci case which is definitely dissimilar to the 
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litigation involved here. The Appellant's attemnt to allere 
a tort action certainly does not make it so. The Crisci case 
involved a suit on an excess judgment for the negligent fail- 
ure of the insurance company to consider the insured's interest 
in negotiating a settlement within the policy limits with 
a third party who had commenced a suit against the insured 
for nas tegligent conduct. 

Under the general liability insurance policies the 
insurer has an independent obligation to defend the insured 
and to exercise good faith in negotiating a settlement with 
the third party for claims made against the insured for which 
coverage is provided. The cases referred to by the Appel- 
mome on Keyton, Liability Insurance and Responsibility for 
Settlement, 67 Harv. L. Rev. 1136, 1138 n. 5 are certainly not 
relevant to the issues raised by this appeal nor are they appli- 
cable or related to the rights and obligations of the insured 
and insurer under the provisions of a fire policy as expressed 
@merein. This is particularly true when the very provisions 
of the fire insurance policy involved herein placed the obliga- 
wron On the plaintiff to furnish the proper inventory value 
by invoices, bills, books, etc., to establish a claim for 
the actual cash value of any of the inventory destroyed by 
Bene fire. This is not a suit involving a possible excess 
judgment for the failure of the insurer to properly defend 
or evaluate claims of damage by third parties which might 


result in a judgment in excess of the policy limits involved. 
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Il 
ThE SCOMERAG ESL IMET ALTON PROVESION TN 
THe PIREe INSURANCE POLICY GOVERNS 
ACTIONS IN CONTRACT OR TORT 
In Alaska a contract limitation under an insurance 
neoetoy requiring Suit to be brought within a prescribed period 
@Seecame, in the” absence of a statute Co the contrary, is valid, 
if reasonable, and the fact that the time fixed is shorter 
than the general statute of limitations does not invalidate 
the policy requirement. Sauer vs. Law, Union and Rock Insurance 
Memeany; 17 F.R.D. 430 (D.C. Alas. 1954). Similarly, this 
Circuit Court of A»opeals has likewise held this contract limi- 
tation provisions to be enforceable. Blanton vs. Northwestern 
National Insurance Company, 335 F.2d 965 (9th C.A. 1964). 
The fire insurance policy involved in this liti- 
Hearion had a contract limitation provision, lines 157-161, 
mich provided: 
NO SUIT Jer a@etiommon this policy for the 
recovery of any claim shall be sustainable 
in any court of law or equity unless all 
the requirements of this policy shall have 
been comolied with, and unless commenced 
within twelve months next after inception 
of thie Mees. (R. 25) 
The fire loss involved in this litigation occurred on December 


14, 1964, (R. 4,14), and hence, the time for commencing any 


ecuion or claim Would Se from the date the fire occurred. 
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Lor timact Ons Omerecroonal tmajuries, as well as 
Hetions based upon either a contract or negligence suit can 
Be subject to the enforcement of a contract time limitation 
provision involving the commencement of a lawsuit. Furr vs. 
Seetete Ital. Transp. Marit. Genoa, Italy, 162 F. Supp. 645 
Mii] CL. N.Y; 295d) > SMusew vs. Heme, lee) So.2d S40 (La. 
moG6). 


The case involving facts and issues similar to the 


Mieaenit action is that of Reece vs. Massachusetts Fire & 


Marine Insurance Company, 130 S.E.2d 782 (Ga. 1963) which 
involved a fire insurance policy with a contract limitation 
erevision identical to the one before this court. The plain- 
tiff, the mortgagee under the policy, sued the insurer alleg- 
mae the failure of the insured to notify the mortgagee that 

Maes policy had expired. In the complaint the plaintiff alleged 
ee One of its grounds that the insurer carelessly, negligently 
and without fault by the plaintiff, failed to give the ten days 
Written notice of cancellation under the policy causing damage 
MOoeELne extent of the policy limits. 

One of the grounds for the’defendant's motion for 
dismissal pertained to the contract limitation provision under 
the fire insurance policy requiring the suit to be commenced 
within twelve months after the inception of the loss. The 
plaintiff realizing the problem involved with this clause 
in maintaining an action for breach of the contract attempted 


to circumvent this by labeling his complaint as an action 


exvcelieto attempting Co invoke the statute of limitations 
Porrainime to tort actioms. This court rejected the plain- 
mimi 's attempt to cireumvent this problem by holding that 
eecontrace limitatgon provision apnlies to both a contract 
and tort action wherein it stated at page 785: 


However, as we view it, we do.not think it 
at all necessary to decide whether the petition 
1s) OX COMUractu or vex delieto... iv makes no 
difference. In either proceedings the valid 
Straemleatton of the comtract Jimits the time 
within which the action may be sustained to 
twelve months after the loss. Every right 
claimed by the petitioner as mortgagee, as 
well as, every duty allegedly breached by the 
insurer, all evolve from the one source--the 
written contract of insurance. If there were 
any duty imposed on the insurer to notify the 
plaintiff in writing ten days before any can- 
cellation cf the poli@ys cre to netify him of 
any Yailure or neglect of the mortezagor to 
bay Bremaunie upen Ene remewal er the policy; 
or to notify and warn the mortgagee of the 
Gefault of the mortgagor so as to enable the 
mortgagee to protect his interests, these 
duties could only have arisen under the pro- 
Vistons on “the tnsuremce policy,..." Valid 
verms of the contract itself which limits 
the amount of damages for which the defen- 
dant will be liable, or réquire notice of 
&4 claim within a time limit or the like, are 
quite generally held to anvly even though 
Dhe acumen 1S ja bort.” (Prosser, The 
Borterlan® of Vort “and Comtract, Prosser 
hie” Teopies jon the Law of Vertes (1954) 
Be) 


It is readily apparent then that the suit filed 
by the appellant herein falls squarely within the holding 
of Reece, supra. The specific language of the limitation 
previsiton encompasses any claim, i.e., contract or tort arising 


between the insured or insurer under the fire insurance pedavey.. 
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msthout this fire insurance policy the rights and obligations 
of the parties could not exist nor could any duty be imposed 
myelaw. There appears then to be no logical or valid reason 
why the one-year time suit provision should not be applied 
meomoetn contract and tort actions. 

The fire insurance policy No. IFP 343209 was a stan- 
dard one known as the 1943 Edition, New York standard fire 
insurance policy. (R. 24-25,31-33) This standard form was 
adopted for use under the Alaska law. See the 1959 Session 
Mmemceon Aldiska, Ch. 162 §3(a8)§ codified A.S. 21.25.030, re- 
mealed by S.I.A. 1966, Ch. 120 §1. The appropriate language 
of the Alaska statute pertaining to the standard fire policy 
ma full force and effect when this fire loss occurred on 
December 14, 1964 provided as follows: 

Section 11. Standard Fire Policy (a) The 

Standard fire Snsurance policy known as the 

1943 Edition, New York standard form of fire 

insurance policy, and anv changes made there- 

to made subsequently and approved by the com- 

Missiemer is Neredy adopted as the standard 

fromm Of fisee imemieamcesmolicy for Alaskaw... 

All such 1943 New York standard form of fire 

insurance policies dissed or outstanding in 

Alaska from and after said date until such 

time as the commissioner otherwise rules, 

Shall be valid.... 

It has been held in numerous cases involving the 1943 
New York standard fire policy that the time to sue under a con- 
imeect Jimitation provision or under the Statute of Limitations 


commences to run from the date of the fire loss. Margulies 


vs. Quaker City Fire & Marine Insurance Company, 97 N.Y.S.2d 


SSeS 


moor (Ney. 1950) Belleyvs Quaker City Kire & Marine Insurance 
Company, 370 P.2d 219 (Ore. 1962); Ramsey vs. Home Insurance 
Company, 125 S.E.2d 201 (Va. 1962), 95 A.L.R.2d P.1019. 

Une “Adasikamoeavuve Aso. OF 1070/0 emtatied Actions 
feepe Brought in Two Years provides as follows: 


No person may brine an action Gl)...0or for 

any injury to the person or rights of another 

NOt aeisine On COMUract nd Not seecitiecally 

provided otherwise...unless commenced within 

two years. 
The statutory language above "not arising on contract and not 
specifically provided otherwise" would seem to recognize the 
Memugracth right to limit the time for#euit in a contract or 
tort action, or alternatively to recognize the legislative 
Mendate, under A.S. 21.25.030 adopting the New York fire insur- 
mueemoolicy, and the case authorities interpreting the same, 
that the date of the fire loss determines when the cause of 
action commences. It is undisputed that the fire loss occurred 
on December 14, 1964. (R. 4) The Appellant's complaint filed 
miethis litigation was dated January 17, 1967. (R. 7) This 
then was more than two years after the date of the fire loss 
and would bar recovery in this action even without the enforce- 
fem, Of the specific contract limitation provision in the in- 
sured's policy. 

DEAE IC 
UNDER THE ALASKA LAW THE PLAINTIFF'S 


COMPLAINT FILED FEBRUARY 8, 1965 WAS A 
NULLITY AND OF NO LEGAL EFFECT, AND THE 
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COURT PROPERLY FOUND THAT THE CONTRACTUAL 
LEMIVTATIONS WERE THEREFORE ENFORCEABLE 
AGAINST THE COMPLAINT FILED ON JANUARY 


ie USK ae 


The Appellant claims that the provisions of the 
mire insurance policy were tolled when it filed a complaint 
on February 8, 1965 in the Sunerior Court for the State of 
Alaska, Cause No. 65-181 B. (R. 39) This matter was dis- 
missed on the defendant's motion on June 13, 1967. (R. 40- 
41) 

The general rule is that the defense of a statute 
or limitations applicable to a particular action where it 
is plead cannot be avoided by showing that another action had 
been brought within the time period allowed by the statute. 
Steinour vs. Oakley State Bank, 287 P. 949 (Idaho 1930). This 
case had a saving statute similar in its wording to the Alaska 
meatute A.S. 09.10.2440 hereinafter set forth; Barr vs. Carroll, 
919 (Cal. 1959). 

MNewepore, SsiWGe Themcentractial lamitatiom previ — 
Sions are valid and enforceable, even though the time limit 
peescribed for cemmencing the suit is shorter than that speci- 
free in the statute, then by anallogy the complaint filed on 
February 8, 1965 (which was invalid) cannot be pleaded or 
menperred to for purposes of avoiding enforcement of the con- 
Meeblal limitaelon provisions involved in this litigation. 

dive “appellant then cites the Alaska Statute A.S. 


Poeeoe4O inesupport of the contention that it was then entitled 
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to commence a new action within one year after the dismissal 
date aforementioned. The language of the statute provides 


as follows: 


if an action is commenced within the time 
prescribed and is dismissed upon the trial 
Or USONmappecia arcer the time Mimited for 
bringime a new action, the plaimtarf or,if 
he dieS and the cause of action in his favor 
Survives, His heliw@e Or representatives may 
commence a new action unon the cause of 
action Withinweme year arlter the dismissal 
or reversal on appeal. All defenses avail- 
aele- against Ghe Scboion, if brought within 
the time limited, are available against the 
actmon aviiem Drovent under This provision. 


The statutory language of A.S. 09.10.240 presupposes 
iitat a valid cause of action was filed under the Laws of 
Piaska before thas provisicn Setomes applicable, As will here- 
inafter be shown the complaint filed on February 8, 1968 was 
a nullity and of no legal effect under the law of Alaska. 

The law holds that whenever a complaint is not based 
meom a proper or valid cause of action the running of the 
emaeutve of limitations is met Interrupted or tolled. Bortho 
vs. Polish Natl. Alliance of the U.S. of North America, 119 


weiss 0 eet EE ee em 


imped 536 (Kan. 1941); Marks vs. St. Francis Hospital and 
penool of Nirstmg, 294 P.2d 258 (Kan. 1956). 

MU eherMiOce. ne oracm or a complarimt to be valid 
the party must have the right to sue at the time the complaint 


ioetiled. Jorgensen vs. Baker, 157 N.E.2a@ 773 (111. 1959) 


Wert. Den. 80 Stip. Ct. 590, 361 U.S. 962, 4 L.Ed.2€ 543. 
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The Alaska Supreme Court in the case of Alaska Mines 


Pade 4anerals, Ine. vs. Alaska Industrial Board, 354 P.2d 376 


coum erm ce 
meee eee SE 


(1960) at page 377 cites a portion of the Alaska Business 


Porporation Act which reads as follows: 


No COrpemarten., Toreten or doniestic. sivaill 

be permitted to commence or maintain any 

Suit, ™eetianm or proceeédingein miny court in 

Alaska without alleging and proving that it 
‘has paid its annual corporation tax last due 

Calendar Or Pisc¢eal year for which skeh Feport 

became, die for iriline, CA. S 10.05 7720) 


in this cassie there mas a suit by a corporation for 

me rounctron to SET aside and restrain the enforcement of 

an award of the Industrial Board. The complaint was dismissed 
ena the corporation appealed. The Supreme Court held that 

mee Hileska Statute prohibited the corporation from commencing 
er WMeintaining @ suit in amy court without alleging and proving 
that it had paid its annual taxes or filed an annual report 

es required by law. The court reasoned as follows on page 

eyo of its opinion: 


Ihe atvGernpte to commence a proceeding im court , 
when the law provides that this may not be 
done, logically is the commencement of no 
Proceedune ac ale, in acy whieh Is prohibited 
can have no legal effect merely because it 

is done. 


The running of the time within which injunction 
proceedings might have been instituted was not 
Suspended between the date that appellant filed 
its complaint and the date that it paid its 
tax...Unless a new action is commenced within 
Peep Leaple period of limitation, the right 
is barred. Similarly, compliance with the law 
ioe eeaescavuve Of Iimitarions has run does not 
serve ©© validate from its inception an action 
Thecnmmad MO validity or legal effect at the 
time it was commenced. 


The plaintiff's complaint filed on February 8, 1965 
did not allege that the corporation had paid its annual taxes 
and filed its annual report as required under the Alaska law. 
(R. 39) The memorandum decision of the Superior Court Judge 
shows that the plaintiff was not qualified to commence its 
emet filed on February 8, 1965 and the matter was dismissed 
Peaer the authority of the Alaska Mines and Minerals case, 
supra. (R. 40-41) 

Maus, under Alaska law the plaintiff's complaint 
filed on February 8, 1965 was a nullity and of no legal effect. 
The provisions of A.S. 09.10.2400 are therefore inapplicable. 
The contract limitation provision for commencement of a suit 
properly bars either a contract or tort action based upon 
the complaint filed on January 17, 1967 which was appvroxi- 
mately two years and one month after the fire loss occurred. 

CONCLUSION 

Based upon the authorities and reasons hereinabove 

eeestOrth the judgment of the United States District Court 


Should be affirmed. 


By (a, AMervy 


~ Daniel A. Moore, Jr. 


DATED: August 16, 1968 
Anchorage, Alaska 
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CERTIFICATE 
I certify that, in connection with the preparation 
of this brief, I have examined Rules 18, 19 and 39 of the 
Pmeted States Court of Appeals for the Ninth Circuit, and 


fee, ino my Opinion, the foregoing brief is in full compliance 


with those rules. 
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